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STATEMENT OF THE CASE

The Respondent, Mr. LeRoy Cossette, and the Appellant, Mr. Thomas Mittenen, filed separate,
conflicting applications for halibut Quota Share [QS] under the Pacific halibut and sablefish Individua
Fishing Quota [IFQ] program, based on halibut landings made from the F/V ESKIMO PRINCESS in
1986. The Restricted Access Management program [RAM]* approved Mr. Cossette' s application
based on his ownership of the vessdl. RAM denied Mr. Mittenen's gpplication in an Initid
Adminigrative Determination [|AD] issued December 14, 1995. Mr. Mittenen had claimed that he
held an oral lease of the vessdl from Mr. Cossette between April and October 1986,2 but RAM
determined that Mr. Mittenen did not submit sufficient evidence of alease during the time dlowed. Mr.
Mittenen filed atimely apped of the IAD on February 9, 19963 Almost two years later, Mr. Mittenen
retained an attorney to represent him and submitted severd pieces of evidence indicating the existence
of avessd lease, which caused us to join Mr. Cossette as a party to the appeal and to request that
RAM suspend his use of the hadibut QS pending the outcome of the apped. [Notice and Order,
February 4, 1998]

1The Restricted Access Management Division was renamed Restricted Access Management
program, effective September 28, 1997. [NOAA Circular 97-09, 19 Sep 97].

20n his Request for Application form, Mr. Mittenen wrote that he had leased the F/V ESKIMO
PRINCESS from April to October 1966. He subsequently testified, without objection, that this was an
error and that he meant to write 1986. This date is consistent with other evidence in the record and |
accepted 1986 as the correct year of the claimed vessel |ease.

3This appeal was originally filed as part of Appeal No. 96-0002. This Office subsequently
bifurcated this portion of the appeal and filed it separately as Appeal No. 98-0001. The origina appeal
also involved another vessel in which Mr. Cossette has no interest.



| admitted a substantial number of documents submitted by both parties during the remainder of 1998
and early 1999, and | entertained several motions by both sides. An ora hearing was held on March
17-18, 1999, in Sedttle, Washington to determine whether Mr. Mittenen had leased the F/V ESKIMO
PRINCESS from Mr. Cossettein 1986. The parties and their attorneys were present at the hearing.
Mr. John Wilcomb, formaly of Uran Seafoods, Inc., testified in person at the hearing. Another
witness, Mr. John Long, of Griffin MacLean, Inc., testified telephonicaly. Mr. Bernard Gallaher was
unavailable for testimony. Mr. Mittenen and Mr. Cossette testified in person. Mr. Steve Hinckle of this
Office taped the testimony &t the hearing.

Two days before the hearing, Mr. Cossette informed this Office that he had discovered relevant
documents that had not been produced for the record. The documents were produced one day before
the hearing in Seattle, Washington, by Mr. Cossette' s attorney. The documents consisted of Mr.
Cossette' s federal tax return for 1986; bank checks, deposit dips, and deposit statements relating to
Mr. Cossette’ s account in 1986 for the F/V ESKIMO PRINCESS a The First National Bank of
Anchorage, Kodiak; and invoices, sgned either by Mr. Cossette or by Mr. Mittenen, for purchases of
engine parts, supplies, fishing gear on the account of Mr. Cossette and the F/V ESKIMO PRINCESS
a various busnessesin 1986. Because of the untimely production of the documents, | ordered that the
documents could not be used during the ord hearing. Upon later review, | determined that an
additiond hearing was not necessary to examine the documents. The documents were admitted into the
record on April 6, 1999 and the record in this appea was closed on that date.

SUMMARY

In this Decision, | conclude that Mr. Mittenen does not have sufficient evidence of alease of the F/V
ESKIMO PRINCESS. | dso conclude that the halibut landings recorded under Mr. Cossette's
Commercid Fisheries Entry Commission (CFEC) permit on State fish tickets for May 4 and June 2,
1986, are not legd landings for purposes of QS. Therefore, | conclude that Mr. Cossette, asthe
vesse’ sowner, is entitled to the QS associated with the haibut landings made from the F/V ESKIMO
PRINCESS in 1986, minus the landings recorded under his CFEC permit on state fish tickets for May
4 and June 2, 1986.

ISSUES
1. Did Mr. Mittenen lease the F/V ESKIMO PRINCESS from Mr. LeRoy Cossette in 19867

2. Do the halibut landings of May 4 and June 2, 1986, which were recorded under Mr. Cossette’'s
CFEC permit on gtate fish tickets, qudify aslegd landings for purposes of QS?
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BACKGROUND

In aseparate appeal by Mr. Mittenen, we decided that he is aqualified person for halibut QS* Inthis
goped, Mr. Mittenen seeks | FQ credit for additiond qualifying pounds of haibut, based on his aleged
ora lease of Mr. Cossette's vessdl, the F/V ESKIMO PRINCESS, during the 1986 halibut season.

RAM’s officia record shows that halibut landings were made from the F/VV ESKIMO PRINCESS in
1986 on May 4, June 2, July 11, and August 31. Approximately one-third of the haibut landed on
May 4 and June 2 were recorded under Mr. Cossette’ s CFEC permit on state fish tickets. The rest of
the hdibut from relevant landings were dl recorded under Mr. Mittenen’'s CFEC permit. At the March
1999 hearing, Mr. Cossette admitted that he was never aboard the vessel F/V ESKIMO PRINCESS
during the 1986 season while the haibut were being harvested.

The parties entered into an oral agreement for Mr. Mittenen’s operation of the F/V ESKIMO
PRINCESS in 1986 and they do not dispute its basic terms. Under the arrangement, gross revenues
from the vessd were split, & for Mr. Cossette and b for Mr. Mittenen. Mr. Cossette was
responsible for insurance, vessd repairs and maintenance, and halibut gear. Mr. Mittenen was
responsible for trip expenses (fud, bait, food, ice), crew shares, and replacement gear.

The parties stipulated that, during the 1986 Alaska halibut season, Mr. Mittenen directed the fishing and
marketing operations of the F/VV ESKIMO PRINCESS; had theright to hire, fire, and pay the crew;
and did not receive any written or ord direction from Mr. Cossette with regard to the treatment of Mr.
Mittenen’ s fishing expenses for federd income tax purposes.

Mr. Mittenen submitted the following evidence in support of his claim that he leased the vessel from Mr.
Cossette:

* Mr. Mittenen’s affidavit, December 30, 1997;

« the affidavits of Brian Mittenen, September 23, 1997; John Wilcomb,
November 7, 1997; Bernard Gallaher, November 25, 1997; and John Cromwell,
December 3, 1997;

» Mr. Mittenen’s monthly bank statements (May, June, July, and August, 1986) at First

4See, Thomas W. Mittenen, Appeal No. 96-0002, January 22, 1999.
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Federd Savings, Kodiak;

* receipts confirming four checks written on Mr. Mittenen’s checking account at First
Federa Savings, Kodiak, for groceries and crew shares relating to salmon tendering;

» acomplaint for crew wages filed by Mr. Paul Linden againg Mr. Mittenen in the
Sesttle Digtrict Court at King County, Washington;

* aletter from Stephen Acheson, First Nationa Bank of Anchorage, February 20,
1998, dtating that the bank no longer has records of checks or deposits posted to Mr.
Mittenen’s account at First Federd Savings (Kodiak) between 5/14/86 - 9/5/86;

» aligt of labor supplied for the F/V ESKIMO PRINCESS in 1986 by Mr. Mittenen
and his son, David Mittenen;

* aletter of November 4, 1986, from Mr. Mittenen to Mr. Cossette for payment of
$282 relating to out-of-pocket expenses paid by Mr. Mittenen to ready the F/V
ESKIMO PRINCESS; and

* |etters and documents (December 5, 1986 and January 14, 1987) written by Mr.
Cossette' s lawyer at the time, Mr. Harold Thoreen, which refersto Mr. Mittenen's
“charter,” “charter hire,” and “ord charter agreement” of the F/V ESKIMO
PRINCESS in 1986.

Although ordered to do so,> Mr. Mittenen did not produce his federal income tax return for 1986.

Mr. Cossette produced the following evidence to prove that he did not |lease the vessdl to Mr. Mittenen
in 1986:

» Mr. Cossette’ s declaration, May 11, 1998;

* aletter, May 11, 1998, from Mr. John Long, insurance broker for Griffin MacLean,
Inc., stating that the company only issued policy coverage to Mr. Cossette for the F/V
ESKIMO PRINCESS in 1986;

» Mr. Cossette's check register for checks written on his account in 1986 at The First
National Bank of Anchorage, Kodiak;

5S¢, the Order to Produce Evidence, November 6, 1997.
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* Mr. Cossette' s seftlement sheet for the F/V ESKIMO PRINCESS a Ursin
Seafoods, Inc., between 7/15/86 - 9/12/86;

* Mr. Cossette’ s record of his transactions for the F/V ESKIMO PRINCESS at Ursin
Seafoods, Inc., between 5/16/86 - 7/25/86;

» Mr. Cossette’ s bank checks, deposit dips, and deposit statements relating to the F/V
ESKIMO PRINCESSin 1986 a The First National Bank of Anchorage, Kodiak;

* invoices, each sgned ether by Mr. Cossette or Mr. Mittenen, for purchases of engine
parts, supplies, and fishing gear on the account of Mr. Cossette and the F/V ESKIMO
PRINCESS at various businessesin 1986;

*» Schedule C of Mr. Cossette' s federal tax return for 1986;

 acopy of Mr. Chuck Davis' letter to Mr. Thoreen, February 6, 1987, which includes
a settlement statement from Arctic Choice, Inc., for the sdmon tendering by Mr.
Mittenen in 1986;

» Mr. Bernard Galaher’ s declaration, April 28, 1998, dtating that he did not know the
terms of the arrangement between Mr. Mittenen and Mr. Cossette for the running of the
F/V ESKIMO PRINCESS in 1986.

DISCUSSION

|. Did Mr. Mittenen lease the F/V ESKIMO PRINCESS from Mr. LeRoy Cossettein 19867

To quaify for QS under the regulations of the IFQ program, a person must have owned or leased a
vessd that made legal landings of halibut or sablefish in a QS quaifying year (1988, 1989, or 1990).°
A qudified person’s hdibut QS is based on the best five years of legd landings of hdibut made from
vessels owned or leased by that person during the period 1984-1990.” Mr. Mittenen dlaimsthat he
leased Mr. Cossette's vessdl, the F/V ESKIMO PRINCESS, under an ora agreement that was in
effect from April to October 1986, and that he should receive IFQ credit for dl the hdibut landings
meade from the vessd during that time.

6See, 50 C.F.R. § 679.40(a)(2).

"See, 50 C.F.R. § 679.40(a)(4)(1).
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Neither the IFQ regulations nor the regulatory history define “vessdl lease” In asaries of decisons®
this Office identified seven factorsto assst Appedls Officersin deciding whether avaid ora vess
lease existed. Thefactors are:

(2) how the parties characterized their business arrangement a the relevant times,

(2) whether and to what extent the claimed |essee had possession and command of the vessdl
and control of the navigation of the vesd;

(3) whether the claimed lessee directed the fishing operations of the vessd;
(4) whether the claimed lessee had theright to hire, fire, and pay the crew of the vessd;
(5) whether the claimed lessee was responsible for the operating expenses of the vess;

(6) whether the claimed lessee trested the fishing operations in which the vessel was used
as his’her busness for federd income tax and other purposes,; and

(7) whether the claimed lease had a set or guaranteed term.

We developed these factors after reviewing the regulatory history of the IFQ program, maritime law,
and other legd principles rdating to leases. We discovered that the North Pecific Fishery Management
Council intended to award QS to vessdl |essees because, like vessdl owners, lessees "supply the means
to harvest fish, suffer the financia and liability risksto do so, and direct the fishing operations'® In our
first decison involving a vessd lease issug™® we said:

it gppears that the Council intended to allocate Quota Share to those who acted like
entrepreneurs in controlling and directing the fishing operations that produced the legd
landings in question. An entrepreneur is one who organizes, operates, and assumes the
risk in a business venture in expectation of gaining the profit.!* Thisisthe kind of

8See, e.g., O'Rourke v. Riddle, Appeal No. 95-0018, May 18, 1995; F/V Determined Partnership
v. Big Blue, Inc., Appeal No. 95-0049, October 22, 1996; Smee v. Echo Belle, Inc., Appeal No. 95-0076,
August 1, 1996; Kristovich v. Dell, Appeal No. 95-0010, March 20, 1996.

958 Fed. Reg. 59,375, at 59,378 (November 9, 1993).

100’ Rourke v. Riddle, Appeal No. 95-0018, at 13, May 18, 1995, aff'd May 23, 1996.
LIWEBSTER'SI| NEW RIVERSIDE UNIVERSITY DICTIONARY 436 (1988)
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person the Council seems to have had in mind when it decided that vessdl lessees, as
well as vessdl owners, could be "qudified persons” The RAM Division, too, appears
to have envisoned alessee as one who was an entrepreneur with respect to the fishing
operations.

The factors were designed to help identify which party, as between avessd owner and aclamed vessd
lessee, was the "true’ fishing entrepreneur. Owners and operators of fishing vessdls enter into avariety
of business arrangements, with varying degrees of formality. In many ways, owners and operators
ghare in therisks, respongibilities, and rewards of acommercia fishing enterprise. For example,
whether an owner leases his vessdl to another or not, the owner typicaly is compensated with a share
of the fishing proceeds and, therefore, dways has a stake in the success of the enterprise. Whether the
operator leases the vessel or works as a hired skipper, partner, or joint venturer of the owner, the
operator accepts persona and financid risks by taking the vessd and crew out to sea, and by relying
on their catch for alivelihood. And because hired skippers and crew almost aways work as
independent contractors, rather than as employees, everyone involved in acommerciad fishing enterprise
could be considered, in a sense, an entrepreneur.

Nonetheless, the Council chose to award Quota Shares only to quaified vessel owners or vesse
lessees. The Council preferred to reward vessel owners and those who (as lessees) acted like vessel
owners, rather than those who worked with, for, or as agents of, vessdl owners. A non-owner vessel
operator must have had alease to qudify for an initid issuance of QS; any other reationship resultsin
the QS going to the vessel owner. Therefore, to find for aclamed lessee, the Apped's Officer must
reach alegd conclusion that the parties entered into alegally valid vessd lease that was in effect when
the qudifying landings in question were made.

Unlike our analysis of purported written vessel |leases, which focuses dmost exclusvely on the four
corners of the document, our analysis of ora vessel leases consgders the parties words, conduct, and
documents. Regardless of whether the parties agreement was written or oral, we must answer the
same questions. (1) What were the terms of the agreement? (2) Did the agreement condtitute alegaly
vaid vesd lease? and (3) If 0, when wasit in effect?

In applying the ord lease factors, we have found it necessary to use aflexible case-by-case andlyss.
The factors are andytical tools or guideposts, rather than dements of avessd lease. Thefactors are
not exclusive; an Appedss Officers has discretion to consder additiond factorsin particular casesiif they
help in determining whether a lease existed between the parties.

| shal now discuss whether Mr. Mittenen leased the ESKIMO PRINCESS from Mr. Cossette during
1986.

1. TheParties Characterization of their Business Arrangement at relevant times.
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Thisfactor relates to discussions between the parties during reevant times (and documents that would
shed light on the discussions). Relevant evidence isthe ord testimony of the parties, as to what the
parties said to one another at relevant times, statements or documents of intermediaries or agents, who
helped or assisted in the parties negotiations or agreement; and statements or documents showing what
the parties said to other people about the parties' discussions, supported by credible circumstantial
evidence.

Mr. Mittenen testified that he contacted Mr. Bernard Gallaher of Alaska Permit Sdlesin early 1986
about “leasng” the F/V ESKIMO PRINCESS, and that Mr. Gdlaher knew the terms of the parties
arrangement and “brokered the dedl.” [Tape 1, Sde & Tape 4, Sde a; Mr. Mittenen’s affidavit, p.1]
Mr. Gdlaher affirmed in an affidavit that he brokered the “leasg” between the parties, and that he knew
the “leaseterms.” [Mr. Gallaher’ s affidavit, November 25, 1997, p.1] Mr. Galaher’ s affidavit was
drafted by Mr. Mittenen’s attorney.

Mr. Mittenen testified that he and Mr. Cossette did not agree face-to-face to the lease of the vessd, but
that the lease was arranged by Mr. Gallaher, who met with Mr. Cossette, and that Mr. Mittenen later
agreed to the lease arrangement after it wastold to him by Mr. Gdlaher.

[Tape 4, Sde q).

Mr. Cossdtte testified that he talked to Mr. Gdlaher in early April 1986, but that they did not discuss
any terms or contrects. [Tape 4, Sdea He said that Mr. Gdlaher told him only that Mr. Mittenen was
interested in avessd for longlining. [Tape 4, Sdea Mr. Cossette testified that Mr. Gallaher convinced
him that Mr. Mittenen could make more money than he (Mr. Cossette) with the F/V ESKIMO
PRINCESS. [Tape 4, Sdea Mr. Cossette testified that “Mr. Gallaher smply introduced Mittenen to
me.” [Mr. Cossette’ s declaration, p.2] In another affidavit, Mr. Galaher affirms that he did not know
the terms of the agreement between the parties, and that he never spoke to Mr. Cossette about the
terms of the parties agreement. [Mr. Gallaher’ s declaration, April 28, 1998, p.2] Mr. Mittenen
attempted to get Mr. Gdlaher to testify at the hearing, but Mr. Galaher was unwilling to do so. [Tape
4, sdea)

Mr. Cossette testified that he and Mr. Mittenen met in Kodiak in mid-April 1986, and agreed that Mr.
Mittenen would “run” the 'V ESKIMO PRINCESS for the halibut season of 1986. [Tape 4, Sdeb]
Mr. Mittenen acknowledges that he and Mr. Cossette met face-to-face in mid-April, but contends that
the lease was brokered by Mr. Gallaher. [Tape 2, Sde b; Tape 4, Sde d].

Mr. Mittenen testified that he called John Long, the insurance broker for Mr. Cossette and the F/V
ESKIMO PRINCESS, twicein April 1986 (before the May halibut opener). Mr. Mittenen told Mr.
Long that he [Mr. Mittenen] was “leasing” the boat.” [Tepe 2, Sdeb]. Mr. Long testified that he did
not recal these conversations [Tape 7, Side &, and that under the terms of the insurance policy, Mr.
Mittenen was named only as an “operator,” not a bareboat charterer, of the vessdl. [Tape 6, side by.

Appea No. 98-0001 -8



Mr. Cossette' s insurance policy prohibited the bareboat charter of the F/V ESKIMO PRINCESS,
absent written gpprova of insurers. [See, “change of ownership” provison in the insurance policy].

Mr. Cossette said he does not recall whether he referred to Mr. Mittenen as his “employee.” [Tape 6,
dded He characterized his arrangement with Mr. Mittenen as the person who was * running the boat.”

[Tape 6, sde a|

According to Mr. Cossette, the parties agreed that the vessel would be operated like a*“halibut boat
owners-[hired skipper] union agreement.” [Tape 4, Sdeb] Mr. Mittenen testified that he would not
have signed a union agreement because it would have caused him to lose money. [Tape 7, Sde b)

In an affidavit, Brian Mittenen (Appelant’s son) states that he saw a written |ease between the parties
for the F/V ESKIMO PRINCESS, which was arranged by Mr. Gallaher . | do not believe that Brian
saw a“written leasg’ because both parties deny that one ever existed.

In three separate documents arising out of litigation between the partiesin late 1986 and early 1987,
Mr. Cossette' s lawyer, Harold Thoreen, referred to the parties arrangement as a“charter,” an “ord
charter,” and a“ charter hire.” The documents were written in regard to a claim by Mr. Cossette for a
greater share of the vessdl’ s sdmon tendering proceeds. I1n response to Mr. Thoreen, Chuck Davis
(Mr. Mittenen’s lawyer) replied that he would seek a“wage lien” againg the F/V ESKIMO
PRINCESS for the |abor supplied to the vessal by Mr. Mittenen and his son (David Mittenen). Mr.
Cosstte testified that he did not tell hislawyer that he had a*“leasg” arrangement with Mr. Mittenen.

[Tape 6, Sde a).

Mr. Mittenen testified that under the agreement arranged by Mr. Gallaher, Mr. Mittenen would “lease”
the boat, pay Mr. Cossette one-third of the “gross proceeds,” and be responsible for replacing worn-
out fishing gear, and the “crew, bait, and fud,” for the “total halibut season of 1986.” [Tape 1, Sde b].
Mr. Cossette would be responsible for “catch-up maintenance” and for “value-added” improvementsto
thevessdl. [Tapel, Sdeb; Tape 2, Sdea Mr. Mittenen testified that he was only responsible for
repairs and maintenance related to the “norma wear and tear” of the vessdl [Tape 2, side @, and that
he would provide the labor, and that Mr. Cossette would supply the materids, to ready the vessdl for
the haibut season. [Tape 2, Sde d. Mr. Mittenen aso testified that Mr. Cossette would provide hull
and P& insurance [Tape 2, Sde b], and that he (Mr. Mittenen) could not use the vessdl’ s nameto
finance the vessel’ strip expenses. [Tape 3, Sde by.

Mr. Cossette testified that the parties agreed that Mr. Cossette would receive one-third of the vessel’s
gross, provide hdibut gear, and pay for insurance, maintenance, and “whatever else” Mr. Mittenen
would receive the remaining gross, and be responsible for the crew, fud, ice, bait, lube ail, grease, lost
gear, and gear replacement. [Tape 4, Sde b; Tape 5, Sde a, Tape 5, Sde b, Tape 7, side b] Mr.
Cossette al o tedtified that both parties agreed that Mr. Cossette would sign fish tickets for his portion
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of thelandings. [Tape 7, Sde &

While the evidence shows that the parties had an agreement and discussed the terms for the use of the
F/V ESKIMO PRINCESS, the weight of the evidence does not show that they characterized their
business arrangement as alease at relevant times. The evidence does not show that the parties
discussed the lease of the vessdl face-to-face, that avessel lease was brokered by athird party, or that
anyone witnessed the parties discuss a vessd lease arrangement. Mr. Mittenen did not testify that he
and Mr. Cossette discussed a vessdl |ease when they met face to face; Mr. Mittenen's broker, Mr.
Gadlaher, stated in a Signed affidavit that he did not broker a lease between the parties, and he was
unwilling to testify at the hearing to say that he did so. Mr. Mittenen’s son, Brian, dated in asigned
affidavit that he saw awritten lease between the parties, but the parties acknowledge that a written
lease never existed. Mr. Mittenen testified that he once told Mr. Long that he had |eased the vessel
from Mr. Cossette, but Mr Long could not recal that Mr. Mittenen had done so when he testified the
hearing. In fact, the insurance policy prohibited the bareboat charter of the vessd. Findly, the
documents arisng out of litigation between the parties at best show only that the parties had awage
clam or sdmon tendering dispute.

| find by a preponderance of the evidence that the parties did not characterize their business
arangement as alease a relevant times.

2. Whether and to what extent Mr. Mittenen had possession and command of the vessel and
control of the navigation of the vessdl.

The parties do not dispute that Mr. Mittenen had possession and command of the F/V ESKIMO
PRINCESS during the period in question, and that he was in control of the navigation of the vessd.
Nor isthere evidence in the record to show otherwise. Mr. Cossette signed state fish tickets for one-
third of the hdibut landings made from the vessd in May and June of the relevant period. He admiits,
however, that he was not aboard the vessdl at any time during the rlevant halibut fishing in 1986. 1 find
that Mr. Mittenen was in possession and command, and in control of the navigation, of the F/V
ESKIMO PRINCESS during the relevant period.

3. Whether Mr. Mittenen directed the fishing operations of the vessdl.

It is undisputed that Mr. Mittenen directed the fishing operations of the F/V ESKIMO PRINCESS.
The evidence in the record does not show otherwise. | find that Mr. Mittenen directed the fishing
operations of the vessd during the relevant period.

4. Whether Mr. Mittenen had theright to hire, fire, and pay the crew of the vessal.

Asinfactors 2 and 3, the parties stipulated that Mr. Mittenen had the right to hire, fire, and pay the
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crew of the F/V ESKIMO PRINCESS. The evidence in the record does not show otherwise. | find
that Mr. Mittenen had theright to hire, fire, and pay the crew of the vessel during the relevant period.

5. Whether Mr. Mittenen wasresponsible for the operating expenses of the vessel.

The “operating expenses of the vessdl” are those expenses that are attributable to the fishing operations
in question. These would include trip expenses, as well as other expenses necesstated by the fishing
operations.'?

A paty’sinvesment in the fishing enterprise is certainly sgnificant in determining whether the party was
the type of person the North Pecific Fishery Management Council believed would qualify as alessee.
In Alliance Against IFQsv. Brown,™ the U.S. Court of Appedls for the Ninth Circuit noted that the
Council grouped owners and lessees of boats as being those participants in the industry who had a
“capital investment in the vessdl and gear that continues as a cost after crew and vessel shares are paid
from afishing trip.” 1d. (quoting 58 Fed. Reg. 59, 375, at 59,386 (Nov. 9, 1993).

The Council apparently concluded that vessel lessees, like vessel owners, take some financid risk and
have some control over the leve of capitdization of the fisheries. That, the Council indicated, is what
distinguishes vessal owners and lessees as a group from hired skippers and other crew members. Yet,
the Council did not require that a person must have made a certain level of investment to be considered
alessee under the IFQ program. When there is awritten lease, for example, alessee need not show
any capitd investment. Only avaid, executed lease document identifying the leased vessd, the lease
holder and the period of time during which the lease was in effect must be produced.*

Aswith other factors, aflexible gpproach is needed when considering respongbility for operationd
expenses. Because of the greet variety in commercid fishing business arrangements, and in the way
expenses and risks of fishing operations are adlocated between the parties, no single expense or
category of expensesislikely to determine whether the parties had alease agreement or not. \Whether
or not they represent a capitd investment in the vessdl, operating expenses should be considered only
to the extent they shed light on the question of whether avessd lease existed. The question is not which
party invested more money in the fishing operations, rather it is whether the payments, responsihilities,
risks, and method of operation -- as evidenced by the payments and handling of expenses -- were
more condstent with alease than some other arrangement, and whether they, therefore, tend to show

125ee, Smee v. Echo Belle, Inc., Appeal No. 95-0076, August 1, 1996, aff’d August 20, 1996,
aff'd Smeev. N.M.F.S., C96-1512WD (W.D. Wash., June 9, 1997).

1384 F.3d 343 (9th Cir. 1996).
1450 C.F.R. § 679.40(a).
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therewas alease.
A. Mr. Mittenen’s expenses

It is undisputed that Mr. Mittenen was responsible for payment of fuel,™ bait, food, crew share, and
replacement gear during the vessel’ s operations for the relevant period. Mr. John Wilcomb, the plant
manager of Ursin Seafoods, Inc., in 1986, testified the parties told him that Mr. Cossette would not be
responsible for any trip expense charges (fud, bait, groceries, or ice) made by Mr. Mittenen for the
operation of the F/V ESKIMO PRINCESS. [Tape 5, side b]. Other than a $179.46 advancement to
ready the vessd, it is unclear from the record as to what extent, if any, Mr. Mittenen personaly paid, or
was a risk, for any trip expenses that were incurred prior to the vessel’s operations. Nor isthereis
any evidence that Mr. Mittenen paid for any replacement gear. Mr. Mittenen claims that he advanced
funds for crew arfare and foul weeather gear, but he has no receipts to prove that he did. Mr.
Mittenen’s capitd investment in the vessal was non-exigtent, and his financid risk in the vessdl’s
operations was at best margindl.

B. Mr. Cossette’s expenses
Repairs, maintenance, refur bishment of the vessel

Mr. Cossette’ s checks, settlement statement at Urain’s Seafoods, Inc., and check register show that
Mr. Cossette was a risk and paid for expenses relating to the repair, maintenance, and refurbishment
of the F/VV ESKIMO PRINCESS during the relevant period.

Mr. Mittenen’s only proof that he paid any vessdl repair and maintenance expensesis aletter that he
wrote to Mr. Cossette, November 4, 1986, which itemizes bills “paid persondly” by Mr. Mittenen.

Mr. Mittenen has no receipts for the bills. The expenses, if incurred, were minima [$179.46], and were
deducted from Mr. Cossette' s share of salmon tendering proceeds during August 1986. [See the
enclosures attached to the November 4, 1986 |etter].

Halibut gear

Mr. Cossette' s checks and check register show that he paid for the halibut gear of the vessdl during the
relevant period. Whileit is undisputed that Mr. Mittenen was required under the agreement to replace
the used or worn fishing gear of the vessdl, he has no receipts to show that he did so.

I nsurance

15Mr. Cossette in fact paid for the first fueling of the vessel for the 1986 halibut fishing season.
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It is undisputed that Mr. Cossette paid for the insurance (hull and P&I) of the vessal. The sumsfor the
insurance payments were quite substantial [$15,000, plug].

Other expenses

Mr. Cossette' s checks and check register show that Mr. Cossette paid for moorage, for damagesto a
dock ladder a Ursin Seafoods, Inc., and for the first fueling of the vessdl, during the relevant period.

C. Conclusion of factor 5— respongbilitiesfor operating expenses

Both Mr. Mittenen and Mr. Cossette agreed to assume financid responsibility for the operating
expenses of the F/V ESKIMO PRINCESS during the rlevant period. Mr. Mittenen paid trip
expenses and crew shares, while Mr. Cossette paid vessel repair and maintenance, insurance, halibut
gear, and miscellaneous expenses.

Mr. Mittenen obligated himsdlf only to trip expenses and gear replacement, which would have been
shared with his other crew members. He was not obligated to pay for engine repairs, vessel
modifications, navigation upgrades (radar), or to provide hdibut gear for the venture. Mr. Cossette
assumed those responghilities. Nor was Mr. Mittenen willing to assume the liability risks for the
venture. Mr. Cossette, not Mr. Mittenen, provided the insurance, and paid for the damagesto Ursin
Seafoods, Inc., ladder. Mr. Cossette also paid for the vessal’ s moorage and the vessdl’ s first fueling.
Mr. Mittenen’ s financid risks of the venture were minimd. While both parties assumed financid
respongbility for the operating expenses of the vessd, the risks assumed by Mr. Mittenen were no
greater than trip expenses, which were shared with the crew.

The dlocation and assumption of financid respongbilities and ligbilities between the parties shows Mr.
Mittenen more like a crew member, hired skipper, or partner, rather than avessdl lessee.

6. Whether Mr. Mittenen treated the fishing operationsin which the vessel was used as his
own businessfor federal incometax and other purposes.

The fundamentd inquiry in this case is whether the operation of the 'V ESKIMO PRINCESS during

the relevant period was, in essence, Mr. Mittenen’s operation, in which he leased the vessd from Mr.
Cossette.

Accounting and record keeping
Mr. Mittenen did not produce bank checks or settlement statements in the name of the F/V ESKIMO

PRINCESS. He produced bank statements from First Federal Savingsin Kodiak, Alaska, but the
account was only in Mr. Mittenen’sname as an individua. Mr. Mittenen claimed that he aso had a

Appeal No. 98-0001 -13-



bank account in Seettle, Washington, but he was unable to produce any record of the account.

Mr. Cossette’ s bank checks and check register show that Mr. Cossette had his own checking account
a The First National Bank of Anchorage, Kodiak, in the name of the F/V ESKIMO PRINCESS. The
Settlement statement from Ursin Seafoods, Inc. adso shows that Mr. Cossette had an account at Ursin
Seafoods, Inc., in the name of the F/V ESKIMO PRINCESS.

The parties testified that they instructed Ursin Seafoods, Inc. to pay Mr. Cossette one-third, and to pay
Mr. Mittenen two-thirds, of the vessdl’ s gross proceeds of each halibut fishing trip. [Tape 3, 9deb;
Tapeb, sdea Therecord is absent of evidence that Urain Seafoods, Inc. paid Mr. Mittenen any of
the proceeds from the vessel’ s operations.  The settlement statement from Ursin Seafoods, Inc. shows
that it paid Mr. Cossette his one-third share after deductions for purchases of repairs and maintenance
relating to the F/V ESKIMO PRINCESS during the relevant period. On one occasion, Ursin
Seafoods, Inc. paid Mr. Mittenen his two-thirds share out of the proceedsin Mr. Cossette’ s account.

Mr. Mittenen did not produce his own settlement statements. It islikely, however, that Mr. Mittenen
had his own account at Ursin’s because Mr. Cossette' s settlement statement does not include any trip
expenses for the operation of thevessdl. Thus, it islikely that both parties had separate accounts a
Ursin Seafoods, Inc.

Mr. Cossette' sinvoices show that both parties charged repair and maintenance expenses relating to the
F/V ESKIMO PRINCESS on Mr. Cossette' s accounts at various businesses in Kodiak, Alaska.

At best, the accounts and records produced by Mr. Cossette shows that both parties treated the
operations of the F/V ESKIMO PRINCESS as their separate business. One-third of the operation of
the vessel was Mr. Cossette' s business; and two-thirds of the operation of the vessel was Mr.
Mittenen’s busness. Mr. Mittenen did not treat the entire operation of the vessd as his business during
the relevant period for record keeping and accounting purposes.

Taxes

Mr. Mittenen did not produce a federd tax return for 1986. He was unable to specificaly recal how
he claimed the income and expenses of the vessel for that tax year. Absent the tax return itsdf, | am
unable to determine how Mr. Mittenen claimed or characterized the vessdl’ s operation for tax
purposes. Mr. Cossette produced a copy of hisfederal income tax return for 1986, but the return is
not hel pful asto how Mr. Mittenen treated the operation of the F/V ESKIMO PRINCESS for tax
purposes.

Liability
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Mr. Cossette purchased both hull and P& 1 insurance for the 'V ESKIMO PRINCESS. Mr.
Mittenen did not purchase insurance covering the operations of the vessd during the relevant period,
nor did he reimburse Mr. Cossette for the insurance payments. The insurance policy for the vessel
does not indicate the existence of alease. In fact, the policy specificaly prohibits the bareboat charter
of thevessd. Mr. Cossette is the person covered under the insurance policy for the operations of the
vesse. Mr. Mittenen is named only as a person permitted to be aboard the vessdl during the vessdl’s
operations. [ See, the “owner operated warranty,” clause 11, of the insurance policy for the F/V
ESKIMO PRINCESS].

Mr. Cossette' s assumption of the ligbility associated with the vessd isinconsstent with Mr. Mittenen’s
clam that he leased the vess!.

Vessal Repair and Refur bishment

The evidence in the record shows that prior to the first hdibut run, and that in between halibut runs, Mr.
Mittenen and crew provided the labor, and Mr. Cossette provided the capita, to ready the F/V
ESKIMO PRINCESS for hdibut fishing. While Mr. Mittenen purchased the materids to repair and
refurbish the vessdl, the purchases were made on Mr. Cossette' s credit. The labor provided by Mr.
Mittenen, and the money paid by Mr. Cossette, to ready the vessdl, were consistent with the parties
agreement. It a'so common for hired skippers and crew to spend time working on vessels when the
vess isnot fishing. [See Smee, at 22].

The arrangement between the parties for vessel repair and refurbishment is more indicative of a
partnership or ajoint venture, than alease, between the parties. Vessd repair and refurbishment were
not solely Mr. Mittenen’s respongbility. The responghbilities were jointly shared between the parties.

Conclusion of factor 6 — treatment as own business

In sum, the weight of the evidence does not show that Mr. Mittenen treated the operation of the F/V
ESKIMO PRINCESS as his own business. He did not pay for any vessd repairs or refurbishment or
for any insurance related to the vessd’ s operation. Nor isthere proof that Mr. Mittenen paid any
taxes, or listed any tax deductions related to the vessal’ s operation as alessee, or that he controlled the
disbursements of the proceeds resulting from the vessdl’ s operation. There is no proof that Mr.
Mittenen ever paid Mr. Cossette or that he was ever paid the entire proceeds of the vessdl’s
operations. Mr. Mittenen’s bank account at First Federal Savings, Kodiak, issolely in hisnameasan
individual and was not set up as a business account for the F/V ESKIMO PRINCESS.

At best, the operation of the vessal was a shared enterprise. Both parties had separate accounts for

vessdl purchases at Ursin Seafoods, Inc.; both were paid off the top by Urain Seafoods, Inc. pursuant
to instructions given by the parties; both used Mr. Cossette’ s accounts at various businesses for vessel
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repairs, and both shared in readying the vessel for hdibut fishing, with Mr. Mittenen providing the |abor,
and Mr. Cossette providing the capital.

| cannot find that Mr. Mittenen treated the fishing operations of the F/V ESKIMO PRINCESS as his
own business during the rlevant period.

7. Whether the claimed lease had a set or guaranteed term.

The absence of aset or guaranteed term is not fatal per se to the existence of avessd lease for
purposes of QS. Nevertheless, the existence of a set or guaranteed term can be a useful indicator of
the existence of avessd lease.

Mr. Mittenen testified that the parties agreed that the term of their arrangement would be for the
duration of “the 1986 halibut season.” [Tape 3, Sdeb] Mr. Cosstte tetified the term of their
arrangement was for the “summer” of 1986. [Tape 4, Sdeb] Mr. Mittenen returned the vessdl in early
September, before the end of the halibut season. The evidence does not show that Mr. Cossette
objected to the vessd’s eaxly return. | find that the weight of evidence shows the parties arrangement
was based on a set or guaranteed term.

Summary of issuel evidence

The arrangement between the partiesis more typica of ahired skipper arrangement, partnership, or
joint venture, than avessd lease.

Mr. Mittenen did many things that one would expect a“lesseg’ to do. Hewasin possesson and in
command of the operation of the vessd, including the vessd’ s navigation for aset term. He had the
right to hire, fire, and pay the crew. He directed the fishing activities of the vessd, including the
marketing of thefish. He paid and was at risk for the vessdl’ strip expenses. He decided the repairs
needed for the vessel. He provided the labor needed to ready the vessdl for hdibut fishing; and he was
required to replace and pay for worn out or lost fishing gear. The owner, Mr. Cossette, was not
aboard the vessdl during the relevant halibut fishing in 1986, when the gear was operated to catch the
fish. These activities and responsihilities, however, are not inconsistent with those under an owner-
hired skipper arrangement.

On the other hand, Mr. Mittenen did not do things that one would normally expect alesseeto do. He
did not provide any insurance for the vessel. He did not pay for repairs or maintenance of the vessdl.
Nor did he supply his own halibut gear. Mr. Mittenen made no capita contributions to the venture.
His only financid risk were histrip expenses, which he shared with his crew. He did not control the
disbursements of the enterprise, nor did he pay Mr. Cossette. Mr. Mittenen was unable to supply any
writing of a“lease’ arrangement between the parties. Nor is there a settlement statement, tax return,
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insurance policy, check, or other business record evidencing the existence of lease payments. To the
contrary, the insurance policy for Mr. Cossette specifically prohibited the bareboat charter of the F/V
ESKIMO PRINCESS during the relevant period. Findly, Mr. Mittenen failed to provide evidence that
he treated the operation of the vessel as his business during the rlevant period. The only settlement
statement in the record for the F/VV ESKIMO PRINCESS isin Mr. Cossette’ s name; and Mr.
Mittenen’s bank statements for the relevant period are only in his name as an individud.

Both parties assumed financid risk, shared in the distribution of profits, and readied the vessd for the
commercid fishing of haibut. In thisregard, the parties acted more like partnersin ajoint venture, than
asan owner and alessee.

| conclude that Mr. Mittenen did not lease the F/V ESKIMO PRINCESS from Mr. Cossette during
the period in question.

II. Dothe halibut landings of May 4 and June 2, 1986 that were recorded under Mr.
Cossette’'s CFEC permit on state fish tickets qualify aslegal landingsfor purposes of QS?

To be consdered a“legd landing” under the regulations of the IFQ program, the hadibut or sablefish
must have been harvested with fixed gear and landed in compliance with the state and federd
regulationsin effect at thetime of the landing.'® Evidence of alegd landing is documentation of state
fish tickets or federd catch reports that indicate the amount of halibut or sablefish harvested, the IPHC
regulatory area or groundfish reporting areain which it was caught, the vessdl and gear type used to
catch it, and the date of harvesting, landing, or reporting.’

Under the state of Alaskaregulationsin 1986, persons or companies that caught and processed fish
were required to submit fish tickets to the state'® for the fish.® The full name and signature of the
permit holder was required to be recorded on the state fish tickets?® The person who signed a state
fish ticket as the permit holder must have operated the fishing gear at the time the fish were harvested %
The regulations provided in rdevant part:

165ee, 50 C.F.R. § 679.40(a)(3).

17300, 50 C.F.R. § 679.40(a)(3)(v)(B).
18The Alaska Department of Fish and Game.
1956, 05 AAC 039.130(b).

205ee, 05 AAC 039.130(b)(2).

215ee, 05 AAC 039.130(b)(9).
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© Each buyer of raw fish, each fisherman sdlling to a buyer not licensed to process fish (a
catcher/sdller), and each person or company who catches and processes his or her own catch
or has that catch processed by another person or company, shal record each landing on an
ADF& G fish ticket. ... The record must include the following: ...

(2) the full name and sgnature of the permit holder; ...

(9) the CFEC? permit number of the operator of unit of gear with which the fish were  taken,
imprinted on the fish ticket from the vaid permit card & the time of ddlivery.

RAM’s officid record shows that gpproximately one-third of the halibut landed from the 'V ESKIMO
PRINCESS on May 4 and June 2, 1986, was recorded on state fish tickets under Mr. Cossette' s
CFEC permit. Mr. Cossette and Mr. Mittenen testified that Mr. Cossette was not aboard the vessdl at
the time of the harvest of the above described halibut. [Tape 1, Sde b; Tape 7, sde a Mr. Cossette
acknowledged that he signed the May 4 and June 2 fish tickets, even though he was not the operator of
the gear at the time of the harvest of the fish. [Tape 7, sSide a Consequently, | conclude that Mr.
Cossette' s state fish tickets of May 4 and June 2, 1986, were not signed in compliance with state
regulations. | conclude that the pounds recorded under Mr. Cossette’'s CFEC permit on State fish
tickets do not quaify aslegd landings for purposes of QS.

FINDINGS OF FACT

1. Mr. Mittenen mistakenly claimed on histimely RFA that he leased the F/V ESKIMO PRINCESS
from Mr. Cossette in 1966.

2. The parties did not characterize their business arrangement as a lease during the relevant period.

3. During the relevant period, Mr. Mittenen possessed and commanded the F/V ESKIMO
PRINCESS, controlled of the navigation of the vessdl, directed the vessdl’ s fishing and marketing
activities, and hired, fired, and paid the crew of the vessd.

4. Both parties assumed financia respongbility for the operating expenses of the vessd, but the risks
assumed by Mr. Mittenen were no grester than trip expenses, which were shared with the crew.

5. Mr. Mittenen did not make capita investments in the operations of the KV ESKIMO PRINCESS,
nor did he assume ligbility responsihilities, with regard to the vessdl’ s operations during the relevant

period.

22gtate of Alaska Commercial Fisheries Entry Commission.
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6. Mr. Mittenen did not treat the operation of the F/'VV ESKIMO PRINCESS as his own business for
purposes of taxes, insurance, the receipt and disbursement of Mr. Cossette' s proceeds, and vessel
repair and refurbishment.

7. The parties agreed to a set or guaranteed term for the use of the F/V ESKIMO PRINCESS during
the relevant period.

8. Approximately one-third of the hdibut landings from the F/V ESKIMO PRINCESS on May 4 and
June 2, 1986 were recorded under Mr. Cossette's CFEC permit on state fish tickets.

9. Mr. Cossette was not aboard the F/'V ESKIMO PRINCESS at the time of harvest of the halibut
from the vessdl in 1986.

10. Mr. Cossette clamed landings of halibut under his CFEC permit on state fish tickets dated May 4
and June 2, 1986, even though he was not the operator of the gear at the time of the harvest of the fish.

CONCLUSIONS OF LAW
1. Mr. Mittenen did not lease the F/'V ESKIMO PRINCESS from Mr. Cossette in 1986.

2. Mr. Cossette' s sate fish tickets of May 4 and June 2, 1986, for haibut landings under his CFEC
permit, were not prepared and signed in compliance with state of Alaska regulations.

3. The May 4 and June 2, 1986, haibut landings recorded on Mr. Cossette' s state fish tickets do not
qudify aslegd landings for purposes of QS.

DISPOSITION AND ORDER

The portion of the IAD that denied Mr. Mittenen’s claim that he leased the F/V ESKIMO PRINCESS
from Mr. Cossette in 1986 isAFFIRMED. RAM is ORDERED to redllocate to Mr. Cossette the
quaifying pounds of halibut landed from the vessdl in 1986, minus the qudifying pounds of halibut
recorded on Mr. Cossette’'s CFEC permit on May 4 and June 2, 1986; and to issue to Mr. Cossette
the resultant QS. This Decision takes effect on April 21, 2000, unless by that date the Regional
Adminigtrator ordersreview of the Decision.

Any party, including RAM, may submit aMotion for Reconsderation, but it must be received & this
Office not later than 4:30 p.m., Alaska Time, on April 3, 2000. The tenth day after the date of this
Decison is Saturday, April 1. April 3rd isthefirst business day following. A Motion for
Reconsderation must be in writing , must specify one or more material matters of fact or law that were
overlooked or misunderstood by the Apped's Officer, and must be accompanied by a written statement
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or points and authoritiesin support of the motion.

Randall J. Moen
Appeds Officer
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